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Plaintiffs, Donald R. Shadrick and wife, Valerie Shadrick (hereinafter Mr. Shadrick?),

appeal fromtheorder of thetrial court that granted summary judgment to defendants, Centennial

1 Mrs. Shadrick has a derivative cause of action for loss of consortium and will not be
referred to further.



Medical Center (CMC) and Wesley L. Coker, M.D.

In December of 1988, plaintiff Donald Shadrick suffered a disabling work-rdated back
injury. InMarch of 1989, Mr. Shadrick began seeing Dr. Wesley Coker, an orthopaedic surgeon
inNashville. After examining Mr. Shadrick, Dr. Coker determined that surgery was necessary,
andonApril 13,1989, Dr. Coker performed apercutaneous dissectomy on Mr. Shadrick’ sspine.
Dr. Coker’s office notes for April 18, 1989, indicate that Mr. Shadrick’s back pain increased
following the surgery. On May 12, 1989, Dr. Coker performed a second surgery on Mr.
Shadrick in which he excised one of the discs in Mr. Shadrick’s spine. Dr. Coker’s notes
following the second surgery indicatethat Mr. Shadrick continued to experience painin hisback
following the surgery. On February 5, 1990, Dr. Coker performed a third surgery on Mr.
Shadrick’ sspine. Thethird surgery involvedtheinjection of asteroid into hisback. Dr. Coker’s
March 6, 1990 notes state that the steroid injection did not alleviate Mr. Shadrick’ spain, and that
following the injection “[h]is pain, in fact, is somewhat worse across hisfoot into hisright leg
in aclassic distribution which he had described all along.”

OnMarch 12, 1990, Mr. Shadrick underwent afourth surgery which isthe subject of this
litigation. Prior to the surgery, Mr. Shadrick signed a consent form provided by the hospitd in
which he consented to the performance of a “right L5-S1 laminectomy with fusion” by Dr.
Coker. The surgical procedure was performed at Westside Hospital (now Centennial Medical
Center), and during the procedure, Dr. Coker inserted “pedicle’ screws into Mr. Shadrick’s
spine. In hisaffidavit, Mr Shadrick states that prior to the surgery he was never informed that
screws would be placed in hisback. Mr. Shadrick’s affidavit states that when he awoke from
the operation, Dr. Coker informed him that screws had beenimplantedin hisback. Mr. Shadrick
allegesthat although Dr. Coker informed him of the screw implantation, “thisinformation did
not mean anything to . . . [him] because nobody ever told . . . [him] about any risks of injury or
any problems that could be caused by the screws.” Mr. Shadrick states that following the
surgery, Dr. Coker assured him that the use of the pedicle screwswas* routinetreatment” for the
type of surgery performed on him. Mr. Shadrick aversthat Dr. Coker never informed him that
the screws were experimental, that the screws had not been approved by the Food and Drug
Administration (FDA), or that the screws could cause him any problems.

Mr. Shadrick contends that following the March 12, 1990, surgery, his back condition



became worse. On September 20-26, Mr. Shadrick was hospitalized to repair a broken screw
in hisback. The hospital discharge summary indicatesthat Dr. Coker believed that the broken
screw was caused by repeated fallsby Mr. Shadrick. On October 31 through November 5, 1990,
Mr. Shadrick was hospitalized in order to surgically remove the screws from his back. Dr.
Coker’s notes following the November surgery state, “Postoperatively, he continued to
experienceleg pain and | wonder if he simply doesn’t haveintraneural scar about which wewill
not be able to do much of anything. | discussed thiswith himin detail and he went on home.”
The discharge summary states that Mr. Shadrick continued to complain of pain in his back
following the removal of the screws.

Over the course of approximately threeyears following removal of the pedicle screws,
Mr. Shadrick continued to see Dr. Coker regarding his back pain. At one point, during the
course of treatment, Mr. Shadrick’s attorney wrote a letter to Dr. Coker requesting certain
medical recordsand an explanationfor Mr. Shadrick’spain. By letter dated September 13, 1991,
Dr. Coker responded as follows:

In response to your second paragraph regarding trying to
reconcile Donald’ s pain problem based on emotional as well as
physical redlities, thereisno question that he had aruptured disc
and that his pain was consistent with that problem. | think to
simplify what has happened, it might be reasonable to say that
Donald’ s emotions have become imprinted with the pain that he
initially experienced and hisemotions have not | et go of that pain
even though his disc and nerve appear to have let go of it. This
type of fixation is not unheard of but it certainly is a difficult
situation to resolve. Obviously, Don has had severa surgical
procedures, none of which have made him any better. The
differential spinal tes plus the psychological testsindicated that
he has a fixation on the pain which is not supported by his
physical findings. Thisdoesnot imply in any way that Donald is
mentally deranged, it only indicates that he has unconsciously
grasped the concept of having chronic pain and will not
consciously dismissthat from hismind. That isthe best | can do
inexplaining thisconditiontoyou. | might also add that Dr. Frye
was very reluctant to get involved with trying to counsel this boy
and | think that isagood indication of how hard it isto clear this
sort of situation.

Mr. Shadrick contends that he did not discover that the screws were the cause of his
“problems’ until December 17, 1993, when he saw an episode of ABC'’ s tdevision program,

“20/20," which discussed pedicle screws. Mr. Shadrick states that while viewing the “20/20"

program, hefirst learned that the pedicle screwswere experimental , and that the screws had been



found to cause a number of problemsin patients.

On December 16, 1994, Mr. Shadrick filed thislawsuit against, inter alia, defendantsDr.
Coker and Centennial Medical Center.> The complaint avers that Mr. Shadrick continues to
suffer pain and other medical problems as aresult of the implantation of the pedicle screwsin
his spine. The complaint sues Dr. Coker and CMC for medical malpractice, lack of informed
consent, battery, and fraudulent misrepresentation by their failure to, inter alia, obtain Mr.
Shadrick’ s consent to implant the screws, inform Mr. Shadrick that the pedicle screws were not
FDA approved, inform Mr. Shadrick that the screws were experimental and classified as
investigational by the FDA, and inform Mr. Shadrick of the risks associated with the pedicle
screws. The complaint further aversthat Dr. Coker and CM C fraudulently concealed the “true
facts concerning their actions and the true nature of the pedicle or back screws and related
hardware from plaintiffs.”

Thedefendants answersjoinissueonthematerial allegationsof the complaint and assert
that Mr. Shadrick’s actions are barred by the statute of limitations and statute of repose for
medical malpracticeactions, T.C.A. 8 29-26-116 (a)(1) and (3) respectively. OnJuly 28, 1995,
CMC filed amotion for summary judgment contending that Mr. Shadrick’ s actions are barred
by the three-year statute of repose and the one-year statute of limitations. On August 7, 1995,
Dr. Coker filed an identical motion for summary judgment relying on the memorandum of law
filed by CMC in support of its motion for summary judgment. On October 3, 1995, the tria
court filed a Memorandum and Order which granted CMC and Dr. Coker summary judgment
becauseof the statuteof limitationsand statute of reposein theabove statute. The Memorandum
and Order states in pertinent part:

Mr. Shadrick’ sclaimisbarred. Heknew that the screwshad been
placed in his back in March of 1990 and he acknowledged that
“no one told me before the operation that the screws would be
implanted.” Furthermore, he knew in November, 1990 that one
of the screws had broken and had to be replaced. Healso stated
in his affidavit that “since the surgery of March 12, 1990 my

physical condition has become worse than it was before the
surgery.”

*The complaint, naming various other defendants, also presents a products liability
cause of action and seeks to maintain the suit asa class action. The record does not disclose
any ruling by the court asto class certification.
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The Court is also of the opinion that the record before the court
fail sto establish factswarranting the application of thefraudul ent
concealment exception to Mr. Shadrick’s claim. See Benton v.
Snyder, 825 SW.2d 409, 414 (Tenn. 1992) and Soldano v.
Owens-Corning Fiberglass Corporation, 696 S.W.2d 887, 889
(Tenn. 1985). Here, neither the doctor nor the hospital made any
false statements or assertions to Mr. Shadrick. The plaintiffs
contention seems to be that lack of consent is tantamount to
fraudulent concealment. You prove the first and the second
follows. Such is not the law. Here there was no affirmative
concealment and the facts were such that the plaintiff knew or
was on notice of inquiry that the implantation of the screws had
been unsuccessful and possibly harmful. Evenif the doctor or the
hospital should have told the plaintiff more about the screws,
such information does not change the fact that the plaintiff knew
or should have known in 1990 that there was a problem with the
screws. Cf. Vance v. Schulder, 547 SW.2d 927, 930 (Tenn.
1977) and Cooksey v. Cumberland Mental Health Services, No.
01A01-9302-CV-00063, 1993 Tenn. App. LEXIS 552 (Aug. 18,
1993).

On November 2, 1995, Mr. Shadrick filed aMotion to Alter or Amend the order granting
summary judgment which the court denied.

A tria court should grant a motion for summary judgment only if the movant
demonstrates that there are no genuine issues of material fact and that the moving party is
entitled to judgment asamatter of law. Tenn.R.Civ.P. 56.03; Byrdv. Hall, 847 S\W.2d 208, 210
(Tenn. 1993); Dunn v. Hackett, 833 SW.2d 78, 80 (Tenn. App. 1992). The party moving for
summary judgment bears the burden of demonstrating that no genuine issue of material fact
exists. Byrd, 847 S.W.2d at 210. When amotion for summary judgment is made, the court must
consider the motion in the same manner asamotion for directed verdict made at the close of the
plaintiff's proof; that is, "the court must take the strongest legitimate view of the evidencein
favor of the nonmoving party, allow all reasonable inferencesin favor of that party, and discard
al countervailing evidence." Id. at 210-11. In Byrd, the Tennessee Supreme Court stated:

Once it is shown by the moving party that there is no genuine
issue of materia fact, the nonmoving party must then
demonstrate, by affidavits or discovery materials, tha thereisa
genuine, materid fact dispute to warrant a trial. [ctations
omitted]. Inthisregard, Rule’56.05 providesthat the nonmoving
party cannot simply rely upon his pleadings but must set forth
specific facts showing that there is a genuine issue of material
fact for trial.

Id. at 211. (emphasisin original).

The summary judgment process should only be used as ameans of concluding a case



when there are no genuineissues of materid fact, and the case can beresolved on thelegal issues
alone. |d. at 210 (citing Bellamy v. Federal Express Corp., 749 SW.2d 31, 33 (Tenn. 1988)).
Summary judgment is not to be used as a substitute for atrial of genuine and material factual
issues. Byrd, 847 S.W.2d at 210 (citing Blocker v. Regional Medical Ctr., 722 S.W.2d 660, 660-
61 (Tenn. 1987)). Where agenuine dispute existsasto any material fact or asto the conclusions
to be drawn from those facts, a court must deny a motion for summary judgment. Byrd, 847
S.W.2d at 211 (citing Dunn, 833 SW.2d at 80).
Mr. Shadrick has appealed, and he presents the following issues as stated in his brief:

1. Whether thetria court erred in granting summary judgment to

Centennial Medical Center and Dr. Coker and denying plaintiffs

Motion to Alter or Amend, holding that, as a matter of law, the

one year statute of limitations barred the claims of Donald and

Valerie Shadrick.

2. Whether thetrial court erred in granting summary judgment to

Centennial Medical Center and Dr. Coker and in denying

plaintiffs Motion to Alter of Amend, holding that as a matter of

law, the doctrine of fraudulent concealment did not toll the

applicable statute of limitations and the applicable statute of

repose as to the claims of Donald and Valerie Shadrick.

Section 29-26-116 of Tennessee Code Annotated providesin pertinent part:

Statute of limitations. - Counterclaim for damages. -- (a)(1)

The statute of limitations in malpractice actions shall be one (1)

year as set forth in § 28-3-104.

(2) In the event the aleged injury is not discovered within the

said one (1) year period, the period of limitation shall be one (1)

year from the date of such discovery.

(3) In no event shall any such action be brought more than three

(3) years after the date on which the negligent act or omission

occurred except wherethereisfraudul ent conceal ment on the part

of the defendant in which case the action shall be commenced

withinone (1) year after discovery that the cause of action exists.
T.C.A. §29-26-116 (1980).

Mr. Shadrick’ scomplaint alleged medical mal practice, lack of informed consent, battery,
and fraudul ent mi srepresentation. However, Mr. Shadrick’ ssupporting affidavitsdid not address
any causes of action other than lack of informed consent, and thereis simply no proof to support
any allegations of negligence on the part of Dr. Coker and thus, thereis no proof that Dr. Coker

knowingly concealed any such negligence. The only issue to consider is the allegation of the

lack of informed consent and the application of the statute of limitations and the statute of



repose to this cause of action.

The complaint in this case was filed December 16, 1994, and the surgery forming the
basisof Mr. Shadrick’ scomplaint occurredin March, 1990. Basically, Mr. Shadrick’ scomplaint
alleges that defendant, Dr. Coker, performed the surgery without obtaining an “informed
consent” from plaintiff, Donald Shadrick. More particularly, Mr. Shadrick asserts that the use
of the pedicle screws was experimental and not approved for use by the FDA, that he was not
aware of thisfact and was not so informed by Dr. Coker and that if he had been so informed he
would not have consented to the surgical procedure. We must first examine what disclosureis
required under the applicable standard of care to obtain informed consent.

Section 29-26-118 provides:

29-26-118. Provinginadequacy of consent. -- In amalpractice
action, the plaintiff shall prove by evidence as required by § 29-
26-115(b) that the defendant did not supply appropriae
information to the patient in obtaining his informed consent (to
the procedure out of which plaintiff’s claim allegedly arose) in
accordance with the recognized standard of acceptable
professional practicein the profession and inthe specialty, if any,
that the defendant practices in the community in which he
practices and in Smilar communities.
T.C.A. §29-26-118 (1980).

A physician is not required to enumerate in detail every aspect of surgery or every
possible thing that might go wrong. Longmire v. Hoey, 512 SW.2d 307 (Tenn. App. 1974).
In general, under or apart from statute, the doctrine of informed
consent requires a physician or other health-care provider to
furnish an individual with information sufficient to enable the
individual to give an intelligent, informed consent to a proposed
medical treatment or the performance of a particular medical

procedure.
70 C.J.S. Physicians and Surgeons § 93 (1987).
In opposition to the motions for summary judgment, Mr. Shadrick filed the affidavit of
Dr. Raymond O. Frederick which generdly states the standard of care for physicians and
hospitalsin Nashville, Tennessee at the time of the operation in question. The affidavit outlines
the standard of care as follows:
1. The hospital has aduty to review investigational studies, research and clinical trials

conducted in the hospital, including those associ ated with pedicle screws, and the hospital must

obtain written informed consent of the patients to participate in investigational studies and/or



clinical trials.

2. The hospital must obtain written informed consent from the patient when the patient
istherecipient of aninvestigational device, including any deviceimplanted in the pedicle spine.

3. Thehospital must make sure that the patients who receive pediclescrew implantsare
fully advised that those implants are not approved for use in the pedicle spine except through
investigational studies, and to be sure that the patients fully understood all risks and alternative
available treatment, whether surgical or non-surgical.

4. A surgeon must advise patients of all material risks and consequences that are
associated with asurgical procedure.

5. Both CMC and Dr. Coker had aduty to obtain written informed consent.

6. Both CMC and Dr. Coker had aduty to inform Mr. Shadrick of theinvestigational or
experimental nature of pedicle implant devices.

7. The informed consent should have explaned all of the risks associated with
investigational implants.

8. CMC and Dr. Coker both knew or should have known that the pediclescrew implants
were investigational devices. CMC had a duty to know whether investigational devices were
being used in its operating rooms, and both CM C and Dr. Coker had aduty to know whether the
pedicle screw implants used in Mr. Shadrick were investigational devices at the time of the
implant.

9. Use of pedicle screw implantswas a surgical risk that CMC and Dr. Coker knew or
should have known about, and they should have informed Mr. Shadrick of the risk.

10. Mr. Shadrick should have been informed that the pedicle screws were
investigational, which means that they had not been proven safe and effective for use in the
pedicle spinein the eyes of the FDA.

11. Thefailureto communicatethese factsto Mr. Shadrick was tantamount to falureto
obtain informed consent.

12. The consent form signed by Mr. Shadrick did not come close to satisfying the
hospital’ s or the doctor’ s duty to obtain informed consent.

13. Both CMC and Dr. Coker violated the applicable standard of care with respect to

informed consent with respect to Mr. Shadrick.



Both defendants, CMC and Dr. Coker, assert that Mr. Shadrick discovered his cause of
action in March of 1990 because when he awoke from surgery he was told that pedicle screws
had been implanted in his back, and he knew that this wasthefirst time that he was aware such
aprocedure wasinvolved. They further assert that if there was no “ discovery” of his cause of
action in March of 1990, that therewas certainly a“ discovery” in November of 1990, when Mr.
Shadrick was informed that one of the screws had broken necessitating a second surgery to
remove the broken screw. They argue that he knew that the screws had been implanted in his
back without any consent and that one of the screws had broken necessitating a second surgery,
and that in the exercise of reasonable care and diligence he should have discovered that he had
acause of action at that time. We do not disagree that thisargument has merit so far asit applies
to the negligence or a traditional-type mal practice action. Teetersv. Currey, 518 SW.2d 512,
517 (Tenn. 1974). However, thereisadistinction between atypical negligence mal practicecase
and a case involving lack of informed consent which is in the nature of an assault and battery
case. Inalack of informed consent case, the physician can be held liablefor injuries regardless
of whether such injuries resulted from negligence or otherwise. Ray v. Schebert, 484 SW.2d
63, 71 (Tenn. App. 1972).

Under the state of the record before us, there is a disputed issue of material fact asto
whether the standard of care in Nashville, Tennesseein 1990 required a disclosure of the lack
of FDA approval and the experimental nature of the use of pedicle screws. The fact that right
after surgery Mr. Shadrick wasinformed that pedicle screws had been implanted and then later
was told that a pedicle screw had broken does not put him on notice that the procedure was
experimental at thetimeit was performed. Thus, we must respectfully disagreewith Dr. Coker
and CMC that Mr. Shadrick “discovered” his cause of action for lack of informed consent in
1990.

Having established that thereisadisputed issue of material fact asto whether there was
alack of informed consent in 1990, we must now determine whether the three-year statute of
repose will bar Mr. Shadrick’ s suit.

Irrespective of the date that a plaintiff discovers his or her cause of action for medical
mal practice, the statute of reposein T.C.A. § 29-26-116(a)(3) operates as an outer limitinwhich

aplaintiff may file an action. The statute of repose beginsto run on the date of the alleged act



of malpractice, rather than on the date a plaintiff discovers the injury. Benton v. Snyder, 825
S.\W.2d 409, 413 (Tenn. 1992); Braden v. Yoder, 592 S.W.2d 896, 897 (Tenn. App. 1979).
However, asprovidedin T.C.A. §29-26-116(a)(3), thethree-year bar may betolled wherethere
is fraudulent concealment on the part of the defendant, and in that case, the action must be
brought within one year after the discovery that the cause of action exists. Where the statute of
repose defense is established, the burden of proof shiftsto the plaintiff to establish the claimed
exception to the statute. Benton, 825 SW.2d at 414.

To meet the burden of proof required, a plaintiff seeking to toll the statute of limitations
on the ground of fraudulent concealment must prove that the cause of action was known to and
fraudulently concealed by the defendant. 1d. In Benton, the Court said:

Generaly, aplaintiff seeking to establish fraudul ent conceal ment
must prove that the defendant took affirmative action to conceal
the cause of action and that the plaintiff could not have
discovered the cause of action despite exercising reasonable
diligence. Vance v. Schulder, 547 SW.2d 927, 930 (Tenn.
1977). Generdly, the affirmative action on the part of a
defendant must be something more than mere silence or a mere
failure to disclose known facts. There must be some trick or
contrivanceintended to exclude suspicion and prevent inquiry, or
elsethere must be a duty resting on the party knowing such facts
to disclosethem. Patten v. Standard Oil Co. of Louisana, 165
Tenn. (1 Beeler) 438, 443, 55 SW.2d 759, 761 (1933). For
example, such a duty arises where a confidential relationship
exists, as between physician and patient. In such cases, thereis
a duty to disclose, and that duty may render silence or failureto
disclose known factsfraudulent. Hall v. De Saussure, 41 Tenn.
App. 572,580-84, 297 S.\W.2d 81, 86-87 (1956), aff' d 201 Tenn.
(5 McCanless) 164, 297 SW.2d 90 (1956). Thisistherulein
Tennesseeand in other jurisdictions. See, e.g., Lasoyav. Sunay,
193 Ga. App. 814, 389 S.E.2d 339 (1989); Borderlon v. Peck,
661 S.W.2d 907 (Tex. 1983).

825 S.W.2d at 414 (emphasisin original).

Dr. Coker had afiduciary relationship with Mr. Shadrick, and if the standard
of care is as outlined in Dr. Frederick’s affidavit, Dr. Coker was duty bound to inform Mr.
Shadrick of the experimental nature of the use of pedicle screws. Charged with thisknowledge,
Dr. Coker’s silence in the face of Mr. Shadrick’s problems with the screws, raises a genuine
issue of material fact as to whether there is a fraudulent concealment that would toll the three-
year statute of repose.

Asto CMC, however, although thereis adisputed issue asto whether CM C owed aduty

to obtain the informed consent, the record contains no evidence of a continuing relationship
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between CMC and Mr. Shadrick. Moreover, the relationship between Mr. Shadrick and CMC
is not a fiduciary relationship and there is absolutely nothing in the record to show any
affirmative action on the part of this defendant to conceal any facts from Mr. Shadrick.
Therefore, the statute of repose bars any claim against CMC.

Accordingly, theorder of thetrial court granting summary judgmentto CM Cisaffirmed.
The order granting summary judgment to defendant Dr. Coker on the cause of action for lack of
informed consent isvacated but isaffirmed asto all other causes of action against this defendant.
The case is remanded to the trid court for further proceedings consistent with this Opinion.

Costs of the appeal are assessed one-half to gppellants and one-half to appellees.

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.

CONCUR:

ALAN E. HIGHERS, JUDGE

BEN H. CANTRELL, JUDGE
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